Since Roth v. United States, the Supreme Court has maintained that "obscenity is not protected by the freedoms of speech and press." 2 This means that, consistent with the usual procedural constraints, 3 state and federal governments can regulate obscene books, photographs, and movies. 4 At the same time, the Court has developed a restrictive definition of obscenity that, in effect, limits obscenity regulation to hardcore pornography. 5 First amendment theorists have widely criticized obscenity law.' Their arguments tend to focus on the problem of defining obscenity, and some criticize any attempt to define or regulate obscenity." The theorists' legal arguments are informed by their perceptions of pornography and its social significance; these perceptions may be broadly categorized as either conservative or liberal. and demonstrate, 11 and to secure the passage of antipornography laws." 2 Not all feminists oppose pornography or view it as an important issue, 3 but those who do have advanced arguments informed by a perspective that differs fundamentally from both the conservative and the liberal positions. 4 Feminist arguments against pornography focus on its role in reinforcing sexist views and attitudes, which, on one level, simply fail to treat women as serious human beings and, on another level, sanction and perhaps promote violence against women.' 5 These arguments reflect and are part of a broader attack on the character of sexual relationships in sexist societies. The arguments do not presuppose that sex itself is necessarily degrading or dehumanizing. Feminist criticisms of pornography instead focus upon its ideological role in maintaining gender relations that harm the status of women generally as well as the individual women victimized by the violence that is sanctioned and encouraged by pornographic materials. 1 " This Comment evaluates the feminist argument and considers whether it can or should be used to justify the legal regulation of pornography. Parts I and II contrast the liberal and conservative perspectives represented in judicial opinions and scholarly analysis with the emerging feminist perspective. Part III articulates the legal proposals generated by the feminist perspective, and Part IV evaluates these proposals.
Evaluation of feminist arguments does not lead to a simple acceptance or rejection of feminist proposals. Feminist arguments against pornography push very hard in the direction of legal regulation; in some instances, efforts to shape the law in accordance with feminist concerns have already been made." This Comment argues that insofar as the law plays a role in defining and shaping social values, pursuit of feminist antipornography laws may well have some value. From a political perspective, however, feminists should probably avoid endorsing state regulation of pornography. Feminists have reasons for being suspicious of the power of the state, which has historically been, and seems likely to remain, male-dominated. Thus the potential value of feminist antipornography laws may well be offset by considerations of political strategy as well as first amendment principles. I .
OBSCENITY LAW

A. Legal Doctrine and First Amendment Theory
The first amendment protects freedom of speech primarily to foster two values: truth, which is supposed to be served by free exchange in the "marketplace of ideas," and political participation, which re-quires a public forum for the speech of citizens." 8 Some scholars argue that these values, and therefore the scope of protected speech, should be narrowly construed; others argue for a broad construction on the grounds that first amendment values can be fully served only by more extensive protection of free expression.'"
The linchpin of obscenity law since Roth v. United States 2 " has been its holding that "obscenity is not protected speech."
2 Although the definition of obscenity has changed somewhat since Roth, characterization of a work as obscene has consistently meant that it is not protected by the first amendment, with the consequence that the government has authority to regulate its distribution. 22 The legitimacy of this authority is grounded primarily in the idea that pornography is harmful, or at least that it is reasonable for legislatures to believe that it is harmful.
2 3 The Court's opinions also possess a strain emphasizing dignity, decency, order, and virtue, suggesting that, even if pornography causes no direct harm, its corrupting influence harms both the quality of life and the quality of the democratic citizenry.
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A doctrinal defense of Roth's exclusion of obscenity from first amendment protection must rely on an interpretation of obscenity that explains why it should not be considered speech within the meaning of the first amendment. 2 5 Writing for the Court in Roth, Justice Brennan argued that the history of the first amendment implicitly rejects protection for obscenity because it is "utterly without redeeming social importance." 26 This conclusion was largely premised upon the Court's judgment, made in Chaplinsky v. New Hampshire, 27 that obscene utterances "are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality." 28 Because the aim of the first amendment is to protect the marketplace of ideas, it follows that obscenity cannot be protected speech. 29 Assuming that obscenity justifiably may be excluded from the pro- 24 See, e.g., Paris Adult Theater I v. Slaton, 413 U.S. 49, 58-63 (1973) . 25 It could be argued that, even if obscenity is speech, the balance of interests favors its suppression. In contrast to the Court's more formalistic approach, this argument would have to rely on some empirical proof that pornography is harmful. Findings of fact based upon empirical data are not unknown to constitutional adjudication, see, e.g., Brown v. Board of Educ., 347 U.S. 483, 494 & n.l1 (1954) , but the Court has tended to avoid confronting the empirical issues implicated by obscenity cases. But see New York v. Ferber, 458 U.S. 747, 758 n.9 (1982) (citing studies of harms caused by use of children as subjects in pornography).
28 Roth, 354 U.S. at 484. But cf. Miller v. California, 413 U.S. 15, 24 (1973) ("We do not adopt as a constitutional standard the 'utterly without redeeming social value' test.") (quoting plurality opinion in A Book Named "John Cleland's Memoirs of a Woman of Pleasure" v. Attorney General, 383 U.S. 413, 419 (1966) ) (emphasis supplied in Miller). 21 315 U.S. 568 (1942) . 28 Id. at 572 (footnote omitted), quoted in Roth, 354 U.S. at 485 (emphasis supplied in Roth). 29 Professor Schauer forcefully articulates the premises of this argument. According to Schauer, "Sex in and of itself is not protected by the first amendment.... Underlying all of the words of [the Supreme Court's obscenity cases] is the assumption that hardcore pornography is sex." Schauer, Speech and "Speech"-Obscenity and "Obscenity": An Exercise in the Interpretation of Constitutional Language, 67 GEO. L.J. 899, 926 (1979) [hereinafter cited as Schauer, Speech] . Because conduct in and of itself is not protected by the first amendment, his identification of pornography as conduct rather than speech removes it from the amendment's protection. The scope of the argument is limited, however, by its reliance upon a narrow construction of obscenity. Only hard-core pornography, most of which is pictorial, can plausibly be thought to have solely a physical effect and no cognitive content. It also does not follow that obscenity ought to be suppressed, but only that its suppression would not violate anyone's right to freedom of speech. REV. 605, 617 n. 47 (1979) . Another interpretation of the Roth argument is that pornography expresses ideas-but not ideas having any social importance.
tection of the first amendment, the crucial problem is to distinguish the obscene from the nonobscene. The evolution of the definition of obscenity culminated in Miller v. California," which held that material is obscene if, (a). . . 'the average person, applying contemporary community standards' would find that the work, taken as a whole, appeals to the prurient interest . . .; (b) . . . the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) . . . the work, taken as a whole, lacks serious literary artistic, political, or scientific value." 1 For the most part this definition classifies as legally obscene only what might intuitively be thought of as hard-core pornography. 2 Its narrow scope can be demonstrated by contrasting four of its features with alternative formulations that would permit more extensive government regulation of obscene materials. First, the definition refers to the "average person" rather than to children or to the easily corrupted. 33 Second, the definition requires that the work be "taken as a whole" and does not permit parts to be evaluated out of context. 3 4 Third, the definition requires that the depictions be "patently offensive," which means that not all sexually explicit material will be obscene." Fourth, the work, itself must be relatively worthless; "serious" work is protected. 6 Although the Miller standard is relatively narrow in scope, it requires courts and juries confronting obscenity questions to evaluate the content of the work at issue. They must decide whether a work "appeals to the prurient interest," whether it depicts sexual conduct "in a patently offensive way," and whether it "lacks serious literary, artistic, political, or scientific value." These inquiries are aesthetic because their resolution requires analysis and judgment of the content of images and its effect on an audience. 7 Liberal Justices and commentators tend to so 413 U.S. 15 (1973) . 31 Id. at 24 (citation omitted) (quoting Kois v. Wisconsin, 408 U.S. 229, 230 (1979), which had quoted Roth, 354 U.S. at 489).
32 Although the Miller standard appears to be tailored towards hard-core materials, it ultimately relies upon the application of local community standards. See Miller, 413 U.S. at 30-34. This reliance on community standards can be seen as a conservative element of the definition, tending to restrict the availability of materials, although it also has been argued that a national standard would have inhibitory effects. See id. at 32 n.13. place aesthetic judgments beyond the scope of the judiciary's proper role in the determination of first amendment issues. 3 Yet, there is little doubt that judges consciously make such judgments in the realm of obscenity law. 9 Many commentators believe that obscene works should not be excluded from first amendment protection. 40 Some believe that the first amendment protects expressive nonverbal conduct as well as verbal speech. 4 ' Others argue that even hard-core pornography has sufficient cognitive content to be considered speech within the meaning of the first amendment. 42 Underlying all of these objections is the notion that ob- (1955) , provides a discussion of aesthetic considerations of obscenity. Kaplan argues that pornography cannot really be subjected to an aesthetic analysis because such analysis requires "distance," and pornography is "not itself the object of an experience,. 
B. Conservative and Liberal Approaches to Pornography
Liberal and conservative positions on pornography can be distinguished by their responses to three issues. 4 " The first issue is the nature and meaning of sex. The second is the function of sexual imagery, and the third is the proper role of law in the regulation of sexually-oriented materials.
Characterization of the conservative position on pornography begins with its reliance on a traditional view of sexuality. 46 In this view sex is legitimate, proper, and moral only within marriage and, even then, only for the purpose of procreation. 4 7 This account of sexuality derives from a fundamentally religious strand of Western culture that generally denigrates the corporeal in favor of the spiritual 4 8 and that until recently strongly influenced social mores. Current mores perhaps embody less extreme versions of this account, but the notion that sex is somehow wrong, dirty, or sinful unless it is redeemed by some legitimating circumstance like marriage or love remains a force in our cul- ture. This notion is part of a larger conservative emphasis on virtue, self-control, and dignity as the basic elements of a moral and social perspective. 9 In the conservative view, images of sex are inevitably isolated from the context of love, commitment, and decency that legitimate sexuality. Thus the tendency of such images is to arouse a nonspecific desire for sex rather than a desire for sexual interaction with a specific person and to degrade a private activity by making it public. 50 The consequence of allowing sexually arousing images to become a part of public life is the corruption of community values. Ultimately, virtue is sacrificed, and the quality of social life declines. 5 "
The scope of the conservative view may sweep beyond what is normally thought of as pornography. With respect to literature and other media, the conservative critique may extend to materials that use strong language or approve of indecent activities. Conservative opposition to pornography may be politically related to the opposition to sex education, birth control, civil rights for homosexuals, or abortion. The unifying theme is virtue expressed in terms of sexual restraint and maintenance of the family as an institution. 52 Finally, the conservative perspective is generally sympathetic to the use of law, as an expression of collective morality, to reflect and enforce fundamental values. 5 In contrast the liberal view tolerates, and sometimes even approves of, a wide variety of sexual activity. The desire to have sex is seen as healthy rather than as shameful or sinful. Liberals thus argue that the only legitimate restraint on sexual activity is the informed consent of the participants; 4 any further restriction is an exercise in moralism and paternalism. In fact liberals argue that the very constraints approved by conservatives are the cause of the "perversions" that conservatives condemn. 5 5 For the liberal, images of sex may serve a variety of important social functions, but they reveal an individual's fundamental taste. 56 The fact that a variety of legitimate tastes exist is confirmed by the existence of a market for a variety of sexually-oriented materials. 57 Thus, although some liberals may believe that some sexually-oriented materials are disgusting and offensive, the problem is seen as an issue of taste, not morality.
Once this conclusion is reached, it seems illegitimate to prefer one 619, 624-25 (1979) (arguing that obscenity is protected by the first amendment, which "guarantees the freedom to express, advocate, extol, and defend alternative ideals and standards of purity"). This does not necessarily mean that all liberals approve of any and all sexually-oriented materials or of their unrestricted distribution.
See, e.g., COMMISSION REPORT, supra note 45 at 51-60 (Although the Commission recommended the abolition of obscenity laws, it approved restrictions on young persons' access to sexually explicit materials.).
[Vol. 133:497 set of tastes to another. It then follows that pornography, however defined, should be protected by the first amendment. 8 Thus, just as liberals argue that the law should not restrain the sexual activities of consenting adults, they also argue that the law should protect consenting adults who produce and consume sexually-oriented materials.
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C. Conservative and Liberal Elements in Obscenity Law
Obscenity law is fundamentally conservative, but its details represent a compromise with liberalism. This conservatism is primarily evident in the denial of first amendment protection to obscenity. The Supreme Court has premised its obscenity holdings on its concern for maintaining public decency and avoiding obscenity's perceived harms. 6 " Despite its conservative premises, the Court has made concessions to liberalism by employing a relatively narrow definition of obscenity. 61 This definition nonetheless embodies conservative assumptions. The conservative bias is evident in the Court's concern with "prurience," which, despite some attempts to limit its meaning, 2 seems to refer simply to a work's intent to produce sexual arousal. " This does not mean that pornography may not be regulated to avoid unnecessary offense or exposure of children but that regulation would have to meet the familiar time, place, and manneC constraints of the first amendment. Consistent with its tolerance of the activities of consenting adults, the COMMISSION REPORT, supra note 45, at 51-56, recommends the abolition of all obscenity laws but would restrict the access of "explicit sexual materials to young persons," id. at 66. See also id. at 56-60. In the same vein, the report sanctions restrictions on the public display and unsolicited mailing of explicit materials. implies that a work that produces sexual arousal can be redeemed 64 if it, as a whole, contains some serious value that encourages the reader's detachment from any sexual response. Finally, the "patently offensive" requirement seems to presume a set of shared values that define clearly what should offend any decent person.
The legal standards distinguishing the obscene from the nonobscene therefore reflect a conservative bias by preferring the tastes of those who are offended by sexually-arousing materials to the tastes of those who enjoy them. In contrast liberals would consider legitimate, even socially important, a work having sexual arousal as its primary purpose. 65 A distinction may be drawn between works that serve this purpose well or badly, but erotica itself is not inherently suspect. Thus, evaluating these works is a job for cultural critics, not judges.
The specific elements of the Court's definition of obscenity, and the concerns underlying them, -have long been the object of a liberal attack. 6 With respect to the Court's worries about corruption, liberals emphasize the right of citizens in a free society to corrupt themselves. They also emphasize the inappropriateness of any government efforts to define corruption in the area of consensual sexual relations. 6 7 Expanding on these arguments, liberals submit that pornography is produced, distributed, and consumed by willing participants, none of whom feel harmed. Liberals further believe that there is little evidence that pornography causes any actual harm.' In their view pornography " This is the most often cited conclusion of the COMMISSION REPORT, supra note-45, at 27 ("The Commission cannot conclude that exposure to erotic materials is a factor in the causation of sex crime or sex delinquency."). For a survey of empirical [Vol. 133:497 seems as likely to have beneficial as harmful effects given its educational, cathartic, and liberating functions. 6 9 Liberals would put the burden of proof upon those who would restrict the liberty of those who desire to produce and consume sexually-oriented materials. 7 0 Finally, liberals argue that even if the Court believes pornography's participants are being harmed, by sacrificing their dignity for money or by weakening the self-control required for virtuous citizenship, its decision to "protect" the participants through obscenity regulation is plainly paternalistic. 1 The liberal position therefore concludes that the most sound course is to defend liberty against moralism and paternalism.
Liberal accusations of paternalism are met with conservative accusations of anarchy and license.
7 2 Conservatives defend the Court's underlying moral position by arguing that liberty divorced from virtue is not worthy of political commitment. Conservatives also dispute the empirical issues, arguing that there is evidence showing pornography to be harmful. 3 Although the evidence may be inconclusive, they point out that while long-term and indirect effects are difficult to verify experimentally. Yet, such effects may be crucial to the argument. 7 4 Finally, conservatives are incredulous that anyone could believe that sexuallyoriented materials have no effect. "If you believe that no one was ever corrupted by a book," writes Irving Kristol, "you also have to believe that no one was ever improved by a book . . . and that, consequently, all education is morally irrelevant.1 76 Liberals and conservatives do agree on the parameters of their disagreement. Both believe that people's varying reactions to sexually-ori- ented material are informed by the observer's underlying philosophy of sexuality. Liberals and conservatives also agree that the legal treatment of sexually-oriented materials depends on aspects of social philosophy as well as on empirical research into the effects of pornography. Because feminists question these assumptions, their views challenge the comfortable dialogue that has determined the parameters of obscenity law. The starting point for understanding the feminist challenge is an examination of the feminist account of pornography.
II. THE FEMINIST ACCOUNT OF PORNOGRAPHY
Feminists" 6 differ considerably from both conservatives and liberals in their responses to all three of the issues delineating political positions on pornography. These differences are largely attributable to the fact that the focal point of the feminist view is neither virtue nor liberty but, instead, equality. This different focus produces a crucial insight: only from a male perspective, whether liberal or conservative, does pornography seems to be primarily about sex. Feminists emphasize equality in sexual relations and evaluate sexually-oriented materials in that light. Pornography, so viewed, is not so much about sex as it is about power.
7
This distinction between sex and power is complicated, however, by the existence of issues of power throughout the realm of sexuality. Sexuality has long been a means by which men have expressed and "Z It should not be assumed that all feminists would agree on the importance of pornography as a women's issue or on specific elements of the feminist account as it is described here. See supra note 13 and accompanying text. There is, however, a significant body of feminist literature that comprises a relatively unified account of pornography; this work provides the basis for the feminist arguments presented in this Comment. It should be further noted that this Comment assumes that feminists are expressing the interests of women generally. Hence no distinction will be drawn between feminists' interests and women's interests. Needless to say, this is a controversial assumption. See 7 "The major theme of pornography as a genre is male power, its nature, its magnitude, its use, its meaning." A. DWORKIN, supra note 10, at 24. See Diamond, Pornography and Repression: A Reconsideration of "Who" and "What," in TAKE BACK THE NIGHT: WOMEN ON PORNOGRAPHY, supra note 10, at 187-92 (arguing that pornography expresses norms about male power and domination).
The feminist identification of pornography as a problem of power rather than sexuality parallels feminists' identification of rape as a crime of violence rather than an act of lust. See S. BROWNMILLER, supra note 42. This insight clarifies Robin Morgan's assertion that pornography is the theory and rape the practice. See R. MORGAN, supra note 16, at 163.
[Vol. 133:497 exercised power over women." 8 Historically, sexual repression has been disproportionately enforced upon women, while male "sinfulness" and "indiscretion" have been legally and socially tolerated. 79 The feminist commitment to sexual equality extends further than a simple desire for expanded opportunities for women's sexual expression, however. Many feminists sense that sexuality itself has been so distorted by male dominance that women cannot participate equally unless eroticism is redefined. 0 This emphasis on equality is an important aspect of feminist perceptions of sexual images. Feminists distinguish between liberating, egalitarian images and degrading images; images within the first category are erotic, whereas images within the second category are pornographic."' Pornography thus "objectifies, degrades and brutalizes a person in the name of sexual stimulation or entertainment." 8 2 Feminist suspicions that sexuality has been distorted by male dominance are confirmed by their finding that the vast majority of sexuallyoriented materials produced in this society are pornographic rather than erotic. 83 The sexual imagery of the pornography industry, an in- 79 The inequitable distribution of sexual repression is perhaps best seen in the double standard that has long been applied to male and female sexual behavior. Because it is based on the notion that men's sexual drives are greater than women's, the double standard creates the need for "bad" women with whom men can have sex. The result is a distinction between "good" and "bad" women, for which the criterion is sexual activity; this distinction is unique to women's struggles. See 83 This is clearly the assumption of most antipornography feminists, and thus it is not surprising that they find it to be the case. The seeming circularity of the analysis does not undermine its validity, however; rather, it reflects the interrelationship between pornography and sexuality. The distinction between egalitarian and degrading sexual imagery is unique to feminist theory and has not often been used as a basis for scientific experiment; it is therefore difficult to offer empirical support for the feminists' dustry in which men produce images of women for other men, 4 objectifies and degrades women. It portrays them as requiring some coaxing, after which they always become eager for sexual submission-even for violence and torture. Pornography approves male domination of women by portraying it as pleasurable both to men and women. Feminists argue that pornography thereby increases the probability and social acceptability of violence against, and exploitation of, women. Ultimately, this pornographic ideology tends to make both men and women discount women's perspective, interests, and will. 5 The effects of pornography can be understood only in light of the history of gender inequality and exploitation. In general, women have been excluded from culture and relegated to the private sphere of domesticity from which they have been permitted to escape only on the condition that they accept male-defined terms. Women's perspectives have thus been systematically neglected, distorted, and undervalued. 8 Hence, an insistence on the value of women's experience is the bedrock of any feminist analysis. 8 7 And sensitivity to male power and female powerlessness is characteristic of a developed feminist perspective. 8 8 conclusions that most of what is produced by the pornography industry is degrading to women. At the very least, studies have indicated that a substantial share of pornography depicts violence against women, necessarily involving domination of them. See infra note 114 and accompanying text.
84 The exception-gay male pornography-is produced by men for men. These materials account for approximately 10% of the adult book market and a similar percentage of the film market. COMMISSION These principles suggest that the feminist attempt to define an aesthetic that does not suffer from the one-sidedness of the dominant male view requires the articulation of women's experience of pornography. 8 9 However, taking such a perspective on pornography would mean feeling oneself imaginatively to be the women portrayed by a medium that "begins by annihilating the real female self and replacing this self with a false self." 90 This annihilation is achieved both by the very existence of pornography and by its actual content.
In form, pornography is the marketing of images of women by men for men. This objectifies women; they are manipulated and are thereby robbed of their subjectivity and their capacity to define reality in their own terms. 9 " This formal characterization is reinforced by the anonymity of pornography, 92 its emphasis on parts of the women's body, 3 PSYCHOLOGY 117, 123-24 (1978) (suggesting that men and women respond similarly but that women perceived movies to be more pornographic than did men).
In the feminist perspective, measured responses to pornography are not central to an evaluation of pornography because responses may be influenced by socialized moral and sexual attitudes. This does not mean that empirical research is irrelevant but that its results must be weighed in light of the forces that may shape responses. Thus the crucial question is how pornography would be viewed by a developed feminist consciousness.
1o S. GRIFFIN, supra note 10, at 217. See also id. at 204-17. Examination of pornography with a feminist consciousness is exemplified by Dworkin's analysis of individual pornographic works. See A. DWORKIN, supra note 10, at 27-30 (describing photograph in which a woman is tied naked to the roof of a car, as if she had been hunted); id. at 138-43 (describing Playboy photographs of a woman bound to a pole and held stationary by lasers; the accompanying text calls her a "volunteer").
The effect of this analysis upon the consciousness of the observer is described by Dworkin: "If a woman has any sense of her own intrinsic worth, seeing pornography in small bits and pieces can bring her to a useful rage. Studying pornography in quantity and depth . . . will turn that same woman into a mourner. " The subjectivity that women do express in pornographic images is predominantly one of pleasure in being objectified. Women are portrayed as desiring fulfillment by serving as an object that perfectly inspires, responds to, and fulfills male sexual desires. 96 Pornography's most brutal forms portray women as enjoying being beaten, raped, bound, or otherwise abused.
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Women do resist in pornography, but their resistance is of two basic stereotyped kinds. First, there is false, moralistic resistance. Once this resistance is overcome, whether by force or seduction, the woman often adopts a nymphomaniacal attitude. 9 " Second, there is more serious " See, e.g., A. DWORKIN, supra note 10, at 115, 129-32. The perpetuation of this view of women's sexual fulfillment is a basis of feminists' objections to even the "milder" pornographic publications.
" There is some disagreement about how much of pornography is violent. Few studies have focused on quantifying the amount of violence in pornography. One study examined 428 adult books easily accessible to the general public and found that in approximately one-third of the sex episodes force was used to obtain women's participation. See Smith, The Social Content of Pornography, 26 J. CoM., 16 (1976 Although the authors do not emphasize the points that feminists do-the book was written in 1959-their analysis can provide support for feminist arguments. Compare id. at 203-06 (discussing the rape of virgins) with S. GRIFFIN, supra note 10, at 20-24 (discussing male power through money and sex) and S. BROWNMILLER, supra note 42, at 389-404 (discussing characteristics of rapists and rape victims). The false moralism [Vol. 133:497 resistance generated by a desire for independence or control. This resistance tends to mark the woman as a "bitch," "feminist," or "lesbian"; in any case, she is not a "real woman." Her fate is often grisly. 9 Once women's experience is taken seriously, pornography appears as neither perversion nor entertainment, but as a genre expressing threats and hostility aimed at the maintenance of male power over women. It portrays for men the pleasures of power and the dangers of losing control; it reveals to women the dangers of any attempt independently to explore their own sexuality. 100 The pornography industry, rather than simply catering to a tiny minority of our soci ety, sells a product that is widely desired and socially significant. The industry is larger than the legitimate film and record industries combined, and the combined circulation of Playboy and Penthouse exceeds that of Time and Newsweek."' Assuming that the feminist account of pornography is correct and recognizing that theme in pornography is often explicitly antireligious, even sacrilegious. See, e.g., S. GRIFFIN, supra note 10, at 69-80; E. KRONHAUSEN & P. KRONHAUSEN, supra note 65, at 216-19. This tendency allies pornographers with one dimension of liberalism.
11 See A. DWORKIN, supra note 10, at 30-36. When the "feminist" emerges victorious, Dworkin argues, the outcome stands as a clear reminder to male readers that it is very dangerous to let women out of their control. The growth of this theme in recent years, together with the general increase in explicit violence in pornography, is taken by feminists to be part of a backlash against feminism. See, e.g., Russell & Lederer, Questions We Get Asked Most Often, in TAKE BACK THE NIGHT: WOMEN ON POR-NOGRAPHY, supra note 10, at 27-28.
10 Pornography, as a product of the male imagination, may be analyzed by drawing on psychoanalytic sources. Some feminists, who have so examined pornography, conclude that it betrays a deep fear of women's power, particularly of women's sexual power. Its basis lies in resentment against the mother, generalized to all women, and layered over with a socialization to the prerogatives of masculinity. This fear is expressed in a desperate need to control women's sexuality and in anger against any hint of genuine independence. See, e.g., A. DWORKIN, supra note 10; S. GRIFFIN pornography has a wide audience, we are led to conclude that pornography is an integral part of an ideological system that advocates and legitimates male domination of women. In both instrumental and symbolic ways, feminists argue, pornography affirms male sexual rights over women and female sexual duties (sometimes disguised as rights or desires) to men. Feminists therefore conclude that pornography should be regulated because it violates women's rights to equality.
This focus on equality differentiates feminists from conservatives, who focus on virtue. Feminists charge that pornography helps to stabilize the male-dominated social order, whereas conservatives charge that it corrupts the citizenry and thereby destabilizes social order. 10 2 The feminists' connection of pornography with equality places the problem in a context of changeable social circumstances and thereby leaves open the possibility of nonpornographic erotic materials. 10 3 Conservatives base their opposition on principles they assume to be common to all decent societies, thus placing pornography in a context of an unchangeable, order of virtues that does not allow for any possibility of nonpornographic erotic materials.
Although feminist and liberal positions on the issue of regulation tend to differ, their overall differences are fewer and more subtle than those between feminists and conservatives. Historically, feminism has been connected with liberal or progressive movements, 0 and feminists and liberals are often allies in other causes.1 5 The compatibility between liberals and feminists breaks down, however, with liberals' willingness to subordinate women's sexual equality to the pornographer's individual liberty. Feminists-particularly radical feminists-perceive this difference as evidence of a profound male bias or insensitivity in liberalism.'
... To the extent that the social order defended by conservatives is male-dominated, these two views are direct opposites. Feminists view pornography as defending traditional values, see, e.g., S. GRIFFIN This bias may reflect a fundamental difference between female and male moral frameworks, such as that suggested by Carol Gilligan."' Gilligan characterizes the moral framework of women in terms of care and responsibility rather than in terms of rights and rules. This suggests that a feminist moral evaluation of pornography will emphasize the kind of community it helps to create. In contrast, a male evaluation of pornography, whether conservative or liberal, will tend to emphasize abstract principles. 1 l 8
III. FEMINIST APPROACHES TO THE LEGAL REGULATION OF
PORNOGRAPHY
A. Arguments in Support of Regulation
Feminist arguments posit three interests in the regulation of pornography. First, women participate in the pornography industry itself, primarily as models and performers. By some criteria, their participation is voluntary. 0 9 Yet, strong social forces such as poverty, responsibility for childcare, and a general socialization to "femininity," may well motivate women's participation, and the presence of these forces suggests that the participation of women is less voluntary than may first appear. Considering these forces together with the personal and commercial exploitation common in the pornography industry, it seems CENSORSHIP, supra note 50. 17 
See C. GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND WOMEN'S DEVELOPMENT (1982). Gilligan's work is in part a response to Lawrence
Kohlberg's theory of moral development, see id. at 18-23; it is also responsive to a long tradition in psychology and social theory that views women as morally inferior to men. Although many conservative arguments on pornography refer to its impact on the community, the feminist position relies on a different conception of community. Conservatives tend to rely on abstract principles about community, for example ideas about a priori structures such as male dominance. See B. EHRENREICH, supra note 80, at 180-82; C. GILLIGAN, supra note 107, at 173-74.
10. Pornographer Robert Guccione believes that women have an exhibitionistic drive that is satisfied by appearing in pornographic works. See Polman, Guccione, Philadelphia Inquirer, Oct. 9, 1984, at 4-E, cols. 1-3 ("[V]ery few women won't take their clothes off. They luuuhv doing it . . ").
reasonable to view women as harmed by their participation in the production of pornography."° At the least it would seem necessary to guarantee better wages, working conditions, and job security; more ambitiously, it seems important to eliminate the social and economic forces that motivate women to participate in pornography."' Second, pornography indirectly functions as an influential form of propaganda vividly advocating male domination of women." 2 This propaganda is all the more effective because its ideological nature is generally denied; the popular view that pornography is primarily about sex rather than power conceals its male supremacist ideology and provides a basis for its social acceptance. In this respect pornography differs from explicit racist, or even sexist, propaganda, which is more likely to be viewed as socially unacceptable." 3 This propaganda works to shape and maintain attitudes and behaviors that stabilize structures of male domination and increase the likelihood that society will tolerate violence against women."' The third concern, related to the second, is that pornographic images of women tend to damage women's reputation as women. 1 5 The reputation of women can be damaged in ways that men's cannot. Images of individual women who emerge from the private sphere generalize easily to all women; the token woman represents her gender. In contrast, the actions and qualities of individual men are not so easily generalized. Men are persons, whereas women are women. 1 ' Pornographic portrayals of individual women thus harm all women.
Feminists argue that if these considerations about women's interests in pornography are taken more seriously than conventional malebiased moral theory would take them, a strong and unambiguous condemnation of pornography is justified.
B. Feminist Theories for the Regulation of Obscenity and Pornography
Defining Pornography
Pornography is currently regulated by excluding obscenity from first amendment protection. The legal definition of obscenity makes it clear that regulation is oriented towards conservative concerns. 117 The use of a feminist definition of pornography would make the regulation of pornography more sensitive to feminist concerns.
By choice, feminists define pornography rather than obscenity. Obscenity is a relatively subjective term, connoting an offense to decency, whereas pornography denotes a relatively specific and popularly identified class of materials. 1 1 ' Because the feminist argument emphasizes the role of such materials in maintaining male domination, rather I'l S. GRIFFIN, supra note 10, 111-19; Tong, supra note 81, at 10-12.
"6 See Garry, supra note 103, at 407-10. 117 See supra notes 60-64 and accompanying text. 118 Richards, supra note 40, at 47-51, 55-56. Richards discusses the etymology of the words "obscene" and "pornography" and concludes that to label something obscene is to condemn it, whereas to label it as pornographic is, to a greater extent, merely to describe it. See id. at 47-51, 55-56. than its offensiveness, the term pornography is preferred.
One feminist attempting to redefine pornography advocates defining pornography as "verbal or pictorial material which represents or describes sexual behavior that is degrading or abusive to one or more of the participants in such a way as to endorse the degradation." 1 1 Although this definition undoubtedly requires some clarification, particularly as to the meaning of "endorse" and "degradation," it is arguably no more vague than the current legal definition of obscenity. From a feminist perspective its virtue is that it directs attention to the endorsement of degradation and the approval of male domination, rather than to the arousal of prurient interest. It thus reflects the feminist argument that pornography concerns power rather than sex.
Some municipalities have recently considered antipornography laws incorporating a feminist sense of the obscene. These proposals define pornography in terms of the manner in which women are presented by the materials. 1 20 However, much of the material within 120 See supra note 12. The Minneapolis ordinance begins by defining pornography as "the sexually explicit subordination of women, graphically depicted, whether in pictures or in words." Ordinance Amending Title 7 of Minneapolis Code of Ordinances Relating to Civil Rights § 3(gg)(1) (Dec. 30, 1983) (Jan. 5, 1984). The definition is complicated, however, by the statute's delineation of nine components, of which one or more must be present in pornographic works: (i) women are presented as sexual objects, things, or commodities; or (ii) women are presented as sexual objects who enjoy pain or humiliation; or (iii) women are presented as sexual objects who experience sexual pleasure in being raped; or (iv) women are presented as sexual objects tied up or cut up or mutilated or bruised or physically hurt; or (v) women are presented in postures of sexual submission; or (vi) women's body parts-including but not limited to vaginas, breasts, and buttocks-are exhibited, such that women are reduced to those parts; or (vii) women are presented as whores by nature; or (viii) women are presented being penetrated by objects or animals; or (ix) women are presented in scenarios of degradation, injury, abasement, torture, shown as filthy or inferior, bleeding, bruised, or hurt in a context that makes these conditions sexual.
[Vol. 133:497 this definition is protected under current laws. 121 The question thus posed by feminist arguments is whether there are persuasive reasons to prefer this definition to the now-prevailing Miller standard.
Feminist Theories Supporting Legal Regulation of Pornography
Feminist concerns regarding pornography generate three theories supporting regulation: that pornography causes failures of the marketplace of ideas, that it causes harms, and that it libels women as a group. 12 2 Feminists argue that women have generally been excluded from the marketplace of ideas, which the first amendment is designed to protect. 1 23 Men dominate the sphere of public speech, often with the aid of law.
1 4 The marketplace of ideas cannot promote truth or democracy when historical injustices handicap half the population. 25 Based upon this theory, women may legitimately demand some special consideration aimed at promoting their participation in the marketplace of ideas or at protecting them from the abuse and exploitation permitted by a marketplace that ignores their concerns.
This failure of the marketplace may justify state regulation of pornography. Feminists argue that pornography is a male preserve, a criticism no less valid because it can be applied to almost all aspects of 122 It should be noted that these three theories are interrelated in their reliance upon the feminist account of the silencing of women and their concerns, particularly in the sphere of sexuality. See generally A. DWORKIN, supra note 10; S. GRIFFIN, supra note 10. To the extent that this account is the basis of the argument that the marketplace of ideas has failed, that theory underlies the other two. culture. 12 6 In fact, recognizing that pornography is a part of sexist society actually strengthens the feminist argument that the marketplace of ideas truly has failed. Sexism is articulated, expressed, and endorsed by the cultural phenomenon of pornography. This male preserve in which women are abused and exploited plays a crucial role in the silencing of women. Certainly discussion of sexuality is dominated and distorted by pornographic images that bar the articulation of a genuine female sexuality.
12 7 The feminist argument thus leads to the conclusion that the suppression of pornography would remove a barrier to women's participation in the marketplace of ideas.
A second doctrinal argument in support of regulation is that pornography harms women. This argument differs from the usual harmoriented conservative justification for regulation in that it emphasizes different harms and different mechanisms by which the harms occur. Thus far, liberals and conservatives have ignored women's interests in pornography. When these interests are systematically considered in light of the evidence regarding pornography's harms, it is plausible that the government's interest in suppressing pornography is strong enough to override any first amendment values served by the pornographer's freedom of expression. Although feminists should be reluctant to accept a two-tier or multitier theory of the first amendment or a narrow construction of what kind of speech the first amendment protects, if these arguments are accepted, feminist considerations add weight to the view that pornography is harmful. At the least, if the feminist account of pornography is more plausible than the conservative account, there is greater reason than is now offered to deny pornography the protection of the first amendment. In fact, the feminist emphasis on violence as the causal link between pornography and harm may well be more plausible than the conservative emphasis on prurience. 127 Bonnie Klein, the director of the feminist antipornography movie, Not A Love Story: A Film About Pornography, originally set out to make an erotic film but found that "woman's sexual imagery had been co-opted by the 'male entertainment' industry." This discovery prompted her to make the documentary. Off Our Backs, April 1982, at 20. Dworkin, emphasizes the similarities between pornographers and sexologists. A. DWORKIN, supra note 10, at 178-98.
128 This is especially true if a "positive" conception of freedom is adopted, as feminists urge. S. GRIFFIN, supra note 10, at 1; Longino, supra note 119, at 51-53; Russell, supra note 99, at 29; see also Clark, Liberalism and Pornography, in PORNOG-RAPHY AND CENSORSHIP, supra note 50, at 45. 129 The link between media violence and behavior is far better substantiated than any link between media sexuality and behavior. Feminist criticism of pornography leads to a third theory of regulation: that pornography libels women as a group. In Beauharnais v. IllinoisI 30 the Supreme Court upheld a group libel law against a first amendment challenge. The challenged law made it unlawful to publish or exhibit a portrayal of "depravity, criminality, unchastity, or lack of virtue of a class of citizens, of any race, color, creed or religion" that would expose that group to "contempt, derision, or obloquy." ' The Court held that instances of group libel affect the reputation of the groups defamed and thereby harm individual members of the group. 132 Thus it was permissible for the Illinois legislature to enact the law as part of its attempt to deal with problems fostered by racial and religious tensions and violence.' 3 3
Beauharnais has not been explicitly overruled, but most commentators" 3 and some lower courts 1 35 have questioned its continued validity. Some recent work, however, has argued that group libel doctrine is not, or should not be, dead.' Group libel theory justifies the regulation of vilifying speech that is aimed at vulnerable, historically oppressed groups on the theory that such speech operates "nonrationally" and therefore cannot be effectively counteracted by opposing speech, 1 37 particularly speech by or on behalf of the vilified group. ' Feminist arguments characterize pornography as a species of hate literature, parallel to pamphlets vilifying blacks or Jews. It falsely portrays women as finding self-fulfillment in sexual submission to the violent will of men and conveys this image in a manner that bypasses the critical faculties of its audience. By portraying women as whores, 140 it thereby encourages both men and women to take women's interests less seriously than men's. 141 This is a denial of women's humanity, dignity, and self-respect. 
Forms of Legal Regulation
There are many ways in which the law could regulate pornography. To the extent that pornography is not protected by the first amendment, outright suppression through criminal laws is the most obvious possibility.
1 43 Some sort of regulatory scheme, involving licensing or taxes, is also possible.' 44 The direct involvement of the state in any regulatory scheme would involve first amendment problems similar to those posed by criminalization, but, to the extent that regulatory schemes may be viewed as time, place, or manner restrictions, their permissible scope may be somewhat wider than that of criminal statutes. 4 5 First amendment procedural requirements 146 are likely to make such regulatory schemes unworkable, however.
In terms of feasibility and political strategy, civil actions may pro-vide a preferable approach. The strength of legislatively designed tort actions, such as the Minneapolis ordinance," lies in their form as amendments to municipal civil rights laws. They treat pornography as "a form of discrimination based on sex." 14 The state role is confined to adjudication, and the factual presentation of the cases is left to those who claim to be harmed. This allows feminist plaintiffs to exercise some control over the development of claims under the statutes.
IV. AN EVALUATION OF THE FEMINIST APPROACH
A. Questions About the Feminist Account of Pornography
Three challenges can be made to the feminist interpretation of pornography. The first is a challenge to the feminists' universalization of "men" and "women." Proponents of this challenge deemphasize gender and instead emphasize that responses to pornography vary according to the individual and that many women respond positively to pornography whereas some men respond negatively. 4 9 This argument misses the feminists' point, however. Gender-conscious analysis is appropriate for a number of reasons. First, there appear to be empirical differences in male and female responses to pornography. 50 Moreover, because individual perceptions of pornography may depend on psychological predispositions, it is important to view empirical data critically.' 14B Id. § 3. The doctrinal justification offered in support of this treatment of pornography is similar to that usually given for affirmative action or for legislation under section five of the fourteenth amendment. Such an argument would begin by positing that we face a conflict between two constitutional values-equality and liberty. The argument would then propose that the conflict be resolved in favor of equality because the alleviation of women's oppression must take precedence over the rights of pornographers.
'4' This raises the issue of whether women's participation in the pornography industry is truly voluntary. See, e.g., supra note 111 and accompanying text.
11o See supra note 89 and accompanying text. 151 The point here is not simply that perspective influences experience, but that some perspectives may be better than others. Although there will always be disputes about the relative superiority or inferiority of perspectives, this argument does not imply that all perspectives are equal. It necessarily entails that the issue cannot by settled only by reference to data on people's experience.
concerning feminist assumptions about sexuality. The feminist account assumes that sex can be divorced from violence and domination, yet this may not be true. A conservative analysis of this issue would link male sexuality to aggression and dominance by arguing that a man's potency depends on feelings of power and control, perhaps even hostility. 152 Female sexuality is correspondingly passive and submissive; hardly considered to be a sex drive at all. 158 Thus the conservative argument concludes that pornography depicts sex as it is and has to be for men. Applying this conclusion to the issue of regulation, the conservative would then argue that sexuality and sexually-oriented materials must be controlled because the liberation of male sexuality is the liberation of hostility and antisocial feelings, particularly feelings against women. Conservative opposition to sexuality and sexually-oriented materials can therefore be seen as motivated by a form of respect for women.' In contrast, a liberal analysis of the claim that there is a necessary connection between aggression and sexuality would point to the intensity of the desires aroused in sex.
x55 Thus this view also argues that sexual activity must have a tinge of aggression. Similarly, this account of the matter concludes by charging that feminists merely want sex to be sensuous cuddling, devoid of passion.' 5 8
Although a full answer to this criticism would require consideration of sexological research beyond the scope of this paper, suffice it to say that feminists flatly deny that male and female sexuality are necessarily dominant and submissive, x 5 7 and they attribute any sadomasochistic elements of sex5' to socialization rather than genetics. Feminists may acknowledge that sex has a passionate dimension, particularly for men as they have been socialized. Yet, they would further argue that to the extent that sex may be intrinsically "violent" the violence ought to be equally distributed among men and women, in contrast to current pornography. 1 5 A final challenge to the feminist account of pornography builds on the doubts raised by the preceding challenge. 6 ' The argument is that men and women do indeed have different sexual styles.'M These styles are in part genetic, but they are reinforced and amplified by a culture that is undeniably biased in favor of men. Pornography is a genre of male fantasy in which women are portrayed as having a male sexuality; that is, they are aroused by what arouses men. Male fantasies are somewhat aggressive and degrading to women, and this is unfortunate, but pornography is nonetheless part of a legitimate masculine style, a style which is more visual, less tactile, more instrumental, less expressive, more lustful, less loving. These differences are ultimately irreducible, although some women have masculine styles, and vice versa. The difference in sexual styles may be illustrated by comparing pornography to what is often considered the parallel phenomenon for women: romance.' 2 Romance differs from pornography in that its eroticism is emotional, diffuse, and inexplicit rather than functional, pointed, and explicit. Yet, what excites women's fantasies in romance is the very same male power that pornography glorifies. Here, too, no attractive image of sexual equality is either portrayed or sought. 163 This analysis therefore concludes that a greater equality between men and women must be achieved if we are to overcome the sense that the masculine style is the only style. With greater equality, masculine and feminine sexual styles will remain different but will be equal.' 4 This interpretation of pornography undermines the feminist position. It acknowledges that current pornography is too violent and degrading to women but suggests that pornography is a fantasy genre tailored to a legitimate erotic style. In response to this challenge, many feminists may be willing to modify their positions." 0 5 Many others, however, will argue that although masculine and feminine sexual styles do exist, they are a product of male-dominated society rather than of genetics.
B. Questions About the Use of Law to Regulate Pornography
The Liberal Critique of the Feminist Position
Although it is not absolute, first amendment protection is broad in scope.' 6 6 The courts have not, however, wholly refrained from limiting speech. Regulation must be pursued in the least restrictive manner possible,' 67 but some inhibitions of first amendment freedoms have been permitted. 6 8 The strongest doctrinal criticisms of the feminist position therefore flow from the work of liberal commentators rather than the courts.' 6 9 These criticisms are all traceable to the liberal position that regulations on speech should be minimal, if they are legitimate.1 70 As a result, liberal evaluations of specific feminist proposals all tend to generate the criticism that they necessitate government evaluation of the content of works.
The liberals' main problem with the feminist argument, then, is that it interprets pornography as political speech, and hence, inadvertently implies that it must be given full first amendment protection.' 7 In addition, it is settled law that the advocacy of what some legislature 161 See, e.g., English believes is a dangerous ideology cannot be made illegal. 1 " 2 Furthermore, it is difficult to argue that individual pieces of pornography, however much they implicitly endorse the degradation of the women portrayed, advocate clearly that all women should be or are degraded. Thus feminists would have to grant the government the power to interpret the message expressed in a wide range of materials in order to identify materials that advocate harm to women. 17 3 Feminists justify government intervention primarily by reference to the market failure theory, arguing that something needs to be done to help end the silencing of women and equalize the voices of men and women in the marketplace of ideas. A preliminary response to this theory might attack its factual premises by denying that pornography dominates and distorts the articulation of women's sexual sensibility. One can point to the romance industry 17 and to publications that study and discuss women's sexual perspective as evidence that the marketplace has not failed to accommodate women's voices.1 75 Another response might be to point out the degree to which other aspects of culture are male monopolies. Feminists must explain what distinguishes pornography from other expressions of male dominance. 17 
6
Even accepting the feminist account of pornography as a market failure, the theory is problematic because it justifies government intervention to assure equal or adequate access to the marketplace of ideas.' 77 Equality and adequacy, however, remain vague; specification of their meaning will usually presuppose some conception of what a properly functioning marketplace would look like. Market failure theory therefore grants the government authority to decide how the marketplace of ideas should look.
This criticism of the feminist account of the market failure theory also applies to the feminist argument that the harms of pornography justify its suppression. If pornography is viewed as an expression of political ideology, 17 its regulation should be subject to the "clear and present danger" test. Because the harms of pornography are still disputed and its consequences, even by the feminist account, are indirect, pornography does not pose a "clear and present danger" under the standards that the courts have thus far established. If pornography is nonetheless suppressed by reason of its harms, the standards governing such regulations will have been diluted. The danger of political expression will no longer have to be clear or present in order for its suppression to be justified, and the government will be able to identify other dangerous ideologies to be suppressed.
Feminists might respond, at this point, that if pornography is political speech, its politics are implicit, not explicit. 1 7 9 Only when it is analyzed and understood, which it almost never is, can its women-hating message be seen. This response, however, puts feminists in a dilemma by forcing them to choose between this view and the group libel theory. Furthermore, the materials to which a group libel law could be applied would have to clearly vilify the group in question, 8° yet pornography does not meet this standard of clarity. Attempts to identify individual pieces of pornography that do meet this standard of clarity would again engage the government in evaluating the content of speech.
Alternate Conceptions of Regulation
The crux of the liberal critique of feminist theories is that by advocating regulation of pornography feminists condone the use of government to evaluate speech. Feminists may respond by arguing nonneutrally that pornography should be subject to legal restriction because it really is dangerous, whereas advocacy of socialism, for example, is not. This kind of argument has some attraction, particularly for feminists who are conscious of the extent of private coercion that has been exercised against women under the legal regime of public neutrality. 8 Feminists would replace this regime of public neutrality with a 17' Although feminists certainly want to claim that pornography expresses an ideology, it is not clear whether it is properly characterized as a political ideology. This is a general problem with "women's issues"; hence the feminist slogan, "the personal is political. " regime oriented towards their vision of true neutrality, expressed in terms of equality. Feminists, like conservatives, are willing to subordinate individual liberty to a particular vision of the good community. As has been noted," 8 2 however, the feminist vision of community differs from the conservative vision. Not all nonliberal theories are conservative. 1 8 Although feminists and conservatives both argue that liberty can be realized only in a community that socializes its members to share certain values,"" conservatives argue that liberty entails virtue while feminists argue that it entails equality. 5
In the feminist account current noninterference with individual liberties is not really neutral; rather, it is an endorsement of the status quo. The status quo thus endorsed is more than a failed marketplace of ideas; culture itself is a male construct that inhibits the equality of women." 8 6 Feminists therefore challenge the neutrality that protects the sex industry by linking their use of legal regulation to a conception of social change. In the feminist vision regulation of pornography is part. of a larger goal of actively promoting women's participation in culture and protecting women from being perpetually silenced.
Thus, the feminist argument is not that the government should determine whether or not a given book is presenting women as whores by nature; rather, it is that the government should be helping to eradicate the view that women are whores by nature by regulating works that present this view.
18 7 The result of such regulation would be the transformation of culture into a sphere sufficiently shared by men and women that the neutral principle of noninterference would truly be effective. However, this argument for the legal regulation of pornography is open to some serious objections regarding the wisdom of its underlying political assumptions. 
Strategic Considerations Regarding the Use of Law
Invoking the law to suppress the dissemination of pornographic images raises difficult political issues for feminists. Freedom of expression, particularly freedom of sexual and political expression, is crucial to any feminist program of social reform. 1 88 Furthermore, the state has long been an instrument of male domination. 8 Thus an evaluation of the use of legal regulation cannot focus simply on traditional doctrinal arguments but must also consider broader questions of political strategy.
Strategic considerations regarding feminist opposition to pornography begin with the decision of whether the issue should be addressed at all. Pornography may not be as important as feminists claim; perhaps it is more an effect than a cause of male domination. If this is the case, then feminists should turn their attention to basic causes of pornography, such as inequality in family and work. Their elimination may cause pornographic expressions of male domination to wither away. In the meantime, emphasizing pornography diverts energy away from more important issues and alienates liberal allies of feminism. This argument merits consideration by feminists as an important strategic issue, but it does not threaten their basic moral argument. Even if pornography is primarily a cultural symptom, it nonetheless plays a role in reproducing male dominance and merits condemnation on that account.
Strategic objections to the feminists' legal arguments have considerably more force than objections to their account of pornography and its social role. The first strategic objection is that male-dominated legal institutions are unlikely to be sensitive to the feminist perspective on pornography and are certain to be sensitive to what they perceive to be first amendment values. Furthermore, even if the law can be made attentive to feminist concerns, the legal principles on which feminists need to rely are dangerously vague or overbroad and tend to approve exercises of government power that may be more dangerous to women's liberation than pornography. 9 ideas expressed in pornography justify suppression of it, they must accept the possibility that the government's notion of dangerousness will differ from theirs. In fact, viewed in historical context, a relaxation of constitutional protection for "dangerous ideas" is far more likely to open feminists and their allies to legal harassment than to promote their political success. Such harassment seems particularly likely given that, in our society, feminists do not generally express widely shared values, particularly on pornography. Enduring nonneutral principles must rest on a community's shared values. 191 Feminists may argue, along lines similar to traditional "Marxist" ones, 9 2 that their values may become shared once the government enforces them. After a period of such enforcement, the argument goes, other members of the community would become enlightened and would see pornography as feminists do.
There may be circumstances in which the end justifies the means in the way that this argument requires, but these do not seem to obtain in the case of pornography. It is more plausible when, as Marx imagined, the entire working class-the majority of society-actively participates in the exercise of state power. Moreover, Marx advocated total change, change for which it may be necessary to employ drastic means. In cases of one isolated cultural phenomenon, such as pornography, the Marxist argument loses force. It therefore seems wiser to think that pornography will wither away as feminist values somehow become more widely shared than to think that governmental enforcement of feminist values in the form of anti-pornography laws will cause them to be more widely shared. 19 3 Does this mean, especially given the nagging question of how to facilitate the sharing of feminist values, that feminists should eschew legal regulation completely? The arguments considered above may take the law too seriously as an instrument of certain ends and not seriously enough as a symbolic expression of social values. Thus there may be some value in the symbolic and educational effect of compelling the government to grapple with the feminist analysis as it is presented through statutory proposals and litigious discourse.1 9 4 The Minneapolis ordinance made headlines and caused people to consider why a City Council found it plausible to think that pornography is a form of sex discrimination. The law does not simply stand outside controversies over basic values; it is inevitably a participant.
Justice Brandeis once observed that "[f]ear of serious injury alone cannot justify suppression of free speech . . . . Men feared witches and burnt women. It is the function of speech to free men from the bondage of irrational fears."' 9 5 The long silence about the concerns that animate feminist opposition to pornography is evidence that neither men nor women are yet free from the bondage of irrational fears expressed in pornography. As Brandeis suggested, use of the law to debate our basic values may be a crucial strategy 9 by which feminists can make their voices heard. 
